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Finding: Though the torpedo boat
division commander claimed he never received the
message not to attack, the deputy commander oc the
boat te8tified that he had received the mel8are and
pa88ed it on to the division commander. The examining
judge believed that, in the heat of battle, it was
p<»sible that the message e8caped the awareness of
the division commander and, in any event, there was
insufficient evidence to commit any accu8ed person to
trial.

-f:et- 5. Charge: That it was negligence to
give the order to attack a warship without previously
establishing, beyond doubt, ita national identity and
without taking into account the presence of the Amer-
ican 8hip, Liberty, in the vicinity of the coast of
Israel.

Finding: To the examining judge,
there was no doubt that the dominant factors in the
initial attack decision were the speed and course of
the target. Th~e in command were entitled to aaaume
that the reported speed (28 knots) of the ship was
correct, within the usual limits of reasonable error of
10-15 percent, relying upon the existing means of
determining the speed of the target. It was, therefore,
concluded that this was a military vessel, and since
the Liberty was classed as a cargo ship, there was no
reason for surmising, in view of the speed, that the
target could p~ibly be the ship, Liberty. If one adds
to this other factors such as the report of the shelling
of the AI .Arish coast for hours on end, the ship's
course toward Port Said, the aircraft report that the
target was a warship and carried no naval or other
identification marks, and the ship's location clC8e to
shore in a hattle zone, the cumulative effect negates
any presumption whatsoever of a connection between
the American supply ship and the target discovered
by the torpedo boats. Thus, the examining judge
concluded that the assumption it was an enemy ship
was reasonable and that the order given to the aircraft
to attack was justified.
te~ 6. Charge: That it was negligent to
order the torpedo boat to attack the ship upon an
unfounded presumption that it was an Egyptian war-
ship, and this as a consequence of not taking reason-
able steps to make proper identification.

Finding: The examining judge con-
sidered it noteworthy that the identification of the
target as the El- Kosir was made both by the division
commander and the commander of a second torpedo
boat. Upon examining photos of the two ships, he was
satisfied that a likeness existed between them, and
that an error of identification was p~sible, especially
when the identification was made while the ship was

Finding: Though the Head of the
Naval Department testified that he did not know of
Lhe Liberty's presence in the area on the day of the
incident, the Officer of the Watch at Navy Headquar-
ters testified that the Head of the Naval Department
was on the Navy Command Bridge when the Com-
manding Officer of the Navy ordered the marking (on
the combat information cen1~er plot table) of the
American supply ship changed to green (indicating a
neutral veaael). Since the J\.cting Chief of Naval
Operations was an eyewitness to the event, he con-
cluded that the Head of the Naval Department did
know about the presence of an American supply ship
in the area. In view of this, the examining judge found
no negligence on the part of the accused.

-t6-r- 2. Charge: That the Acting Chief of
Naval Operations failed to report to the Head of the
Naval Department that the hull markings on the ship

.observed by one of the attacking aircraft were similar
to thoee on the Liberty.

Finding: Witnesses testified that
when the Naval Liaison Officer at the Air Force
Headquarters telephoned the Naval Command Bridge
about the hull markings and their similarity to thoee
of the Liberty. the officer to whom he spoke repeated
the message in a loud voice so that it was heard by all
present on the Command Bridge including the Head
of the Naval Department. The examining judge stated,
therefore, that there was thus no reason to repeat to
the Head of the Naval Department a fact that had
been audibly announced to thoee present. The charge
was dismissed.

-fer 3. Charge: That the Naval Liaison
Officer at the Air Force Headquarters was negligent
by not reporting to the Air Force the information
about the presence of the Liberty in the area.

Finding: The examining judge con-
sidered this charge unfounded. The responsibility for
the defense of Israel against enemy naval actions rests
solely with the Navy. Even though Air Force Head-
quarters ordered the aircraft to attack, it was really
an order issued by the Navy, passed on through Air
Force Headquarters. The Naval Liaison Officer at the
Air Force Headquarters was entitled to assume that
the decision to attack was made after considering this
report about the Liberty. There was no reason to feed
the Air Force with information and considerations
that did not concern it.

-fer- 4. Charge: That the Naval Depart-
ment's order not to attack the ship (the Liberty), "for
fear of error and out of uncertainty with regard to the
true identity of the ship," was not delivered to the
torpedo boat division.
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