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DECISION

1. On Thursday 8th June, 1967, at approximately 1400 hours, aircraft of the

Israel Air Force attacked a vessel situated about 20 miles north-west of El-Arish,
and some 14 miles off the shore of Bardawil. About half an hour later torpedo boats
of the Israel Navy attacked the same vessel and hit it with a torpedo. Soon, during
the attack by the torpedo boats, it became clear that the vessel thought to be an
enemy ship, was a vessel named "Liberty', of the United States Navy. The attack was

immediately broken-off, but most regrettably, only after, as transpired, loss of
life and material damage had been caused.

2. 1In order to understand the chain of circumstances which lead to this unfortunate
incident, a number of the events which preceded it, must be reviewed,

3. The incident occured on the fourth day of the war. On that day the towns of

Gaza and El-Arish, as well as thearca extending to the Suez Canal w: e already in

the hands of our forces. Although our command of the air was absolute, our forces
were still conducting battles in Sinai and Naval operations were being carried out

on the day of the incident. In the hours before noon, naval engagements were taking
place along the coast of Israel and an enemy submarine was believed to be sunk by

the Naval Forces (note: there is no confirmation for this from intelligence sources).

4. Before noon, between 1100 and 1200 hours, Navy H.Q. received reports from two

separate sources, according to which El-Arish was being shelled from the sca. The
Naval representative at Air Force H.Q. was ordered to check the credibility of the
report. ‘This officer got in touch with Air Force Operations Branch, and was told
that the source of the report was the Air-Ground-Support Officer. Immediately
thereafter he was informed by the Naval representative at G.H.Q. that the infor-
mation about the shelling received by them originated from Southern Command.

It is to be noted that the reports from Southern Command were also accompanied
by information, that two vessels had been observed approaching the coast.

§. At 1205 hours an order was given to three torpedo boats of the division at
Ashdod to proceed in the direction of El-Arish. Reports avout the shelling con-
tinued to reach G.H.Q./Operations, and pressure was exsrted on the Navel represent-
ative, on the lines thai '"the coast has been shelled for hours, and you -- the
Navy -- are not rcacting." The Naval representative contacted Navy i.Q. and
proposed an immediute action. He was infvrmed that torpedo boats had been sent to
the spot to locate the targét.'and"if’HEH“EI?G“Bééh“agfeed—wtth"tue“Navat—"'—~_—““
representative at Air Force H.Q., that as soon as the torpedo boats locate the
target, aircraft would be dispatched. In the meuntime, the commander of the torpedo
boat division, who had already been pruceeding in the direction ordered, was
informed about the she!'ling of the El-Arish coast and he was ordered to establish
radio contact with the ircraft as soon as they appeared over the target.
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6. According to the division log-book, a target was located at 13.41 hours sit-
uatad at a distance of about 20 miles north of El-Arish. The division was ordered
vto close in and identify the target", and reported that the unidentified target
was moving at a speed of 30 knots westwards -- that is, in the direction of Port
Said.

A few minutes later, the Division Commander reported that the target, now 17
miles from him, was moving at a speed of 28 knots, and since he could not overtake
i=, he requested the dispatch of aircraft towards it. The Division Commander also
reported that the target had changed its navigational direction.

7. As a result of the request of the Navy H.Q. through i.s representative with
the Air Force, aircraft was dispatched to the target. The aircraft carried out a
run over the ship in an attempt to identify it. According to their statements,
they were looking for a flag, but found none: likewise no other identification
mark was observed. As against this, it was established that the painting of the
ship was grey (the color of a warship), and two guns were situated in the bow.
This was reported to H.Q,

On the assumption that they were facing an enemy target an order was given to
the aircraft to attack. During the first stage of the attack the aircraft strafed
the ship with cannon and machine guns, and during the second stage dropped bombs
on it, which caused fires, and smoke was seen to rise from the ship.

The aircraft was ordered to leave the target, to allow the torpedo boats,
which meanwhile had drawn near, to engage in attack, but during the last run a
lowflying aircraft observed the marking "CPR-5'" on the hull of the ship.

8. Upon receipt of the information about the —narking, so observed by the pilot,
an order was transmitted to the torpedo boat division not to attack the ship,
since its identification might not be correct.

The Division Commander was ordered to approach the ship in order to establish
visual contact and to identify it. The order was carried out, and the Commander
reported that the ship appeared to be a merchant or supply vessel. The Division
Commander also signalled the ship and requested its identification, but the latter
replied with a signal meaning "identify yourself first". Meanwhile the Division
Commander was consulting and perusing a book on the identification of Arab Navies
and making comparison with the target seen by him, he came to the conclusion that
he was confronting an Egyptiau supply ship by the name of "El-Kasir". At the same
time the commander of another turpedo boat of the division informed him, that he
also had identified the ship as the Egyptian "El-Kasir", and then at 14.36 hours
the Division Commander authorized the division to attack with torpedoes. And in
fact a torpedo was fired at the ship and hit it, Only at a later stage, when one
of the torpedo boats approached the ship from the other side were the markings
"CTR-5" noticed on the hull, and then the final order was given to break off the
attack,

1t is to be noted that throughout the contact no American or any other flag
appeared on -the ship, and it was only a helicopter, sent after the attuck in order
to render assistence ~- if necessary -- which noticed a small American Flag flying

over the target. At that stage the vessel was finally identified as an
e ——_audio ~urveillance ship of the U,S. Navy.

9. Although at no stage of the inquiry was any evidence brought on the results of
the attack, it is reasonable to a<sume, in view of the testimony as to the nature
of the hits, that loss of life, as well as material damage to the ship, was caused,
Nevertheless, according to the evidence presented to me, the shir succeeded in

leaving the area of the incident under its own power, without requiring the
assistance offered.
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10. 1 have briefly described the incident, in consequence of which a plaint has
been submitted to me by the Chief Military Prospector, in accordiance with the
instructions of the Military advocate General, to huld a preliminary inquiry, since
in his view offences had been committed which a military court is competent to try.
But before I deal with the seven counts of the p’ int, I must briafly describe a

nunber of facts which help to explain the background of the plaint, and without
which it cannot be understood.

11. On the day of the incident, at 04.10 hours, an aircraft with a naval observer
on board, set out on an air reconnaissance mission, and reported, at approximately
06.00 hours, the location of a ship 70 miles westward of Tel Aviv. The ship was
later identified as a supply vessel of the American Navy. At about 09.00 hours an
Israel aircraft flying over the sea, reported that some 20 miles north of El-Arish
it had observed a warship which had opened fire on him when he tried to identify
it. During the debriefing of the pilot at 09.40 hours, it appeared that the report
‘about the firing was unfounded, and that the ship was veoloured grey, very bulky
and the bridge amidships'.

At 10.55 hours the Naval Liaison Officer at Air Force H.Q. reported t. the Navy
H.Q. that the ship about which he had repurted earlier in the morning was an
electromagnetic audic-surveillance ship of the U.S. Lavy, named Liberty, whose

mavking was G.T.R. - 5. At the same time the Acting Chief of Naval Operations was
present at Navy H.Q.

12, Upon receiving the information from the reconnaissance aircraft about the
ocation of - i sened—soove, it was marked on the Combat Information

Centre Table at Navy H.Q. At first the object was marked in red, meaning an
unidentified target; afterwards, when the ship was identified as a supply vrssel
of the American Navy, it was marhed in green, i.e. a neutral ship. At about 11.00
hours, after the Acting Chief of Naval Operations had received the report, as
he Liaison Officer at Air Force H.Q., and had understood, 48

he testified, that it referred to the +zrget, the location of which was correct at
06,00 in the morning, he ordered its erasure from the table, since he had no
information as to its location ut the time of the report.

Accordingly, it is clear that from the moment when reports about the shelling
of the coest of El-Arish were received, and of the commencement of activity at
Navy H.Q. in order to confront a presumed enemy, and until the said incident with

the ship nLiberty', the latter was not to be found on the Combat Information
Centre Table at Navy H.Q. -

13. Upon receip- of the reports sbout the shelling of the El-Arish coast tht
Acting Chief of Naval Operations called the Head of the Naval Department to the
Command Bridge, and the latter took over the command on the bridge, ordered the
dispatch of the torpedo boats and aircraft and their attack on the target.

At 14.20 hours 0.C. Navy arrived at tue Command Bridge and it was he who
authorized the commander of the torpedo boat division to attack. At the first
stage of activity, with the appearance of the Head of the Naval Department, there
was present on the bridge the Acting Chief of Naval Cperations (a duty which he
.took_over_at_approximately 10,30 hours). At . later stage the Chief of Naval

Operstions returned to the Command Bridge. I

14 The subject matter of the first two counts of the plaint is the failure tr
report the fact that the American ship "Liberty' was seen in the morning hours of
the day of the incident, sailing in the vicinity of the Isrnel coast, under the

first count - to the Head of che Naval Department, and under the second count -
to the Air Force H.Q.
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According to the third count of the plaint “the extent of the veracity and
credibility of the reports on the shelling of El-Arish frum the sea, which reached
the Air Force, the Senior Naval representative at the Air Force and the Naval
mission at G.H.Q., was not properly investigated."

The fourth and fifth counts are alternative, and allege negligence, in that an
order to attach a target thought to be an enemy target, was given without checking
its national identity and without taking intc account that the ship "Liberty' was
observed in the morning hours of that day sailing in the vicinity of the Israel
coast,

In the sixth count, the Chief Military Prosecutor charges that the order of
the Nuval Department not to attack the ship, suspected by the division of being an
enemy ship, ''for fear of error and out of uncertainty with regard to the true
identity of that ship'', was not delivered to the division.

Fipally, in the seventh count, the Chief Military Prosecutor churges that
waircraft of the Air Force and torpedo boats attacked the American ship "Liberty"

on an uniounded assumptrun—v-rr1u%f+ﬁg—£¥em—£a¢lu:e_Ln_zakg reasonable steps

properl  to establish her identity -- that she was an Egyptian warship".

To establish the plaint, the Chief Military prosecutor called 34 witnesses and
also produced to me 14 various exhibits. In his final submission the Chief
Military Prosecutor argued that on the evidence, the commission of each of the

of fences, that appear in the plaint, can be attributed to various military
personnel, whom he indicated by name, although the plaint itself does not mention
the accused (see section 294{a) (2) of the Military Justice Law, 19595).

15. In an interim decision Jated Sth July, 1967, 1 held that "it appears to me,
prima facie, that offences of negligence may have been committed by the Acting

Chief of Naval Operations, because he did not report to the Head of the Naval
Department, that on the day of the incident the American shij "Liberty' was
chserved proceeding in the vicinity of and along the Israel coast'; and ‘“'that he
may have been negligent in that after being informed that the target, which was
reported to be allegedly shelling the El-Arish coast was marked CTR - 5, he did
not inform the Head of the Naval Department and/or the 0.C. Navy, that a vessel
with identical or similar marking had earlier been identified."

As 2 result of this decision of mine, the Acting Chief of Naval Operations
appeared as accused and was representcd by the Chief Military Defence Counsel.
He called 3 witnesses, made a statement under oath and produced 5 exhibits.

16. Before dealing with each count of the plaint, [ must observe that it is clear
to me that it is not my function to determine, in any manner whatsoever, whether
the ship "Liberty" acted properly at any stage prior to the incidefit or during the
incident itself. My task is to decide whether any offence has been committed by
any military personnel involved in this incident, i.e. as is stated in section 297
of the Military Justice lLaw, 1955, "to decide whether or not there is sufficient
amount of prima facie evidence to justify the commital of the accused for trial’.
At the same time, since the subject matter of the plaint before me are of fence' of
negligence, I will be unable to determine the reasonableness of the conduct or all
those concerned in the matter without examining the conduct of the ship, against
the background of the general situation, as was described to me.

As stated the incident occured in the midst of war, very close to the coast
where battles were still raging, and on the day of the incident -- in the hours of
the morning -- an cnemy submarine was even sunk by the Israel Navy. It was proved
to me, beyond any shadow of a doubt, that the ship was hit in an area described as
“the naval battles arena" in the event of # clash between the navies of Israel and
Egypt. Although, when hit, the ship was outside territorial waters, it was test-
ified to me that the area was declared by the Egyptian authorities as one dangerous
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to shipping, a declaration which presumably reached all vessels to be found in the
vicinity. Moreover, the place of the incident does not serve as a recognized
shipping lane., 1t was explained to we, likewise, that it is customary for warships
to announce their approach to the shores of u foreign state, particularly in
sensitive zones, which was not done in this case.
17. 1 shall now desl with the counts of the plaint.
The first complaint by the Chief Military Prosevutor is against the A\cting
Chief of Naval Uperations, for not having drawn the attention of the Head of the
Naval Department to the fact that in the hours of the morning, the ship "Liberty"
was sailing in the vicinity of the {scac] coast. This omission ovcured in two
stages: the first -- prior to the attack of the aircraft, the second -- after the
aircraft reported the identification of the marking on the hull of the ship.

In view of the evidence of the Head of the Naval Department before me, that he
did not know on the same day of the presence of the "Liberty' in the area, |

_Tﬁ6UHﬁT“ﬁt_fTTst—tﬁ:t—the"*c%+ag—Lh+4#_o£_ﬂaual_ﬂpcz&119n§_hgg not acted &5 4

responsible officer should have acted. But Juring the evidence for the detence, "
the Officer of the Watch at Navy H.Q. testified that in the courseof the fight with
the submarine the Head of the Navu! Depurtment w=as present on the Command Bridge.

At the same time an American supply ship wus marked in red on the Combst lInforsztion
Centre Table, and during a momentavry lull in the fight, the 0.C. Navy, who wis
directing the fight, inquired into the import of the marking, and ordered it to be
changed to green.

The Acting Chief of Naval Operations testified that he was an eye-witness of
the said event, and concluded therefrom that the head of the Naval Department knew
about the presence of an Amecrican supply ship in the area, as had already been
reported in the hours of the morning, This assumption seems to me O be reasonahle
under circumstances, and therefore 1 take the view that no negligence on his part
has been proved, even prima facie. As regards the second stage -- that is, the
¢ailure to draw the attention of the Head of the Naval Department to the fact that
the marking, which the pilot had reported as being on the hull of the ship, was
similar to the markings of the "liberty" -- it is my considered opinion, there was
no reason for him to repeat this informution to the tiead ot the Naval Department.

Witnesses related thut the Naval Liaison Officer at the Air Force passed on to
the Naval Command Bridge the report ou the marking and its similarity to that of
the "Liberty", and the officer with whom he spoke, repeated his words in & loud
voice, so as they were heard by all present on the bridge, including the Head of
the Naval Department and the Chicf of Naval Operations. What reason, therefore, was
there to draw the attention of the Head of the Naval Department to a fact which had
been audibly announced by the said officer? Moreover, as I have aiready pointed
out, the Acting Chief of Naval Opuiutions had reasondbly assumed that the facts of
the presence of the "Liberty" in the arca, was known to all concernsd,

No ~ne present, indeed, had connected this report with the target attacked, but

[ shali consider this question, when | deal with the reasonableness of the attack
on the target, under the given circimstances.

18. As to the secund count the Chief Military Prosecturo argued that it was the
duty of the Naval Liaison Officer at the Air Force to report to the Air Force, where
he represented his service, the information about the presence of the "Liberty" in
the area, and not having done so, was negligent in the discharge of his duty.

This argument is unfounded. The vesponsibility for the Defence of Israel
against enemy Naval actions rests solely with the Navy. It was sade clear to se in
this instance that the Air Force fulfilled merely an anrxiliary function, while the
responsibility for identification and attack lay upon the Navy. Even though Air
Force H.Q. issued the order to the pilot to attack, it was really an order isfued
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by the Navy, passed on through Air Force H.Q., and the responsibility for its issue
falls upon whoever issued it at Naval H.Q.

[he Naval Liaison Officer at the Air Force well knew, that the report on the
“Liberty" was transmitted by him to Navy H.Q.; and he was entitled to assume, taat
whoever decided upon the attack, had done so after taking the above fact into
consideration. What ceason was there in feeding the Air Force with information
and considerations which did not concern it?

19. Iy appears te me that it would be proper at this stage to deal with the sixth
count, in which the Chief Military Prosecutor aileges that the lorpedoc Boat Uiv-
ision Commander was not provided with the or'er ot the Naval Department not to
attack @ ship, suspected by the former to be un cnemy vessel, for fear of error
and uncertainty as to its true identity.

= boat, carrving the Pivision Commander

on board, it was recorded that at approximately 14.20 hours an order in the follow-
ing terms war received from Naval Operations Branch: '"Do not attack. It is
possible that the aircraft have not identified correctly'”. A similar entry, made
3t the same time, is to be found in the war-diary of Naval Operations Branch, s
an instruction transmitted to the bivision.
when the entry was produced to the Division Commander, he claimed that o
such message ever reached him, the deputy commander of the boat, through waomr
contact between Division Commander and Naval Operations Branch wus maintained,
testified, that he received the message and passed it on to the Division Commander.
Although considerations of the credibility of witnesses should not be part of
my functions, it appears to me that in the norma!l course of events as described,

the message was passed on in the normal course of reporting to the bridge of the
Division Commander. It is possible that the message escaped the awareness of the
Division ..ommander in the heat of battle.

In any event, he the matter as it may, there is insufticient evidence before
me, justifying the commital for trial of any accused person on these grounds, and
accordingly 1 so decide.

20. The third count concerns, as has been said, the insufficient investigaticn of
the veracity of the report on the shelling of El-Arish by the Naval Liaison Ufficer
4t the Air Force, who was ordered to do so by the Head of the Naval Departaent.

It is not disputed that the Liaison Officer clarified with Air Force H.Q. the
source of the report concerning the shelling, and was tcld that the source of the
infc-mation was the Air-Ground-Support Officer. Tmeediately thereafter he was
informed by G.l.Q., tha: reports of the shelling were being reccived from Southern
Commarid. 1he Chief Military Prosecutor argued that as soon as tae tiead of the
Maval Depariment had cast doubts upon the correctness of the report, it was the
duty of the Naval Liaison Officer at Air Force H.Q. to establish its correctness
by contacting tie original source of the report,

This argument does not recommend itself to me at all. We are concerned with
reporT’s in time of war coming through the usual report-channel, and it appears to
me that a comsander mav assume that every such report received by hum is correct,
and treat it with utmost sériousness as iong as the information 1s within the
limits of reasonableness. Since otherwise, if one wishes to say that he 1s
duty-bound to inquire into the correctness at the original source, one cannot rely
upon reports at all, and it would be impossible in such circumstances to conduct
any military operations whutsoever. The information itself was credible, and if
the Head of the Naval Department cast doubt upon it, tuat was only because of

previous reports which had been found incorrect, but not by reason of the
improbability of the information.




As soon as the Naval Liaison Officer at Air Forve H.Q. had established the
source of the report reaching the Air Force, and had immediately confirmed its
content from another source, i.e. Southern Comeand through G.H.Q., the correctness

of the information was, in my vpinion ascertained sufficviently, and in a
reasonable manner.

21. Three counts remain to he dealt with -- the fourth, the fitfth and the seyventh,
of the plaint -- which, so it seems to me, form one whole.

The Chief Military Prosecutor argued that it was negligence to give the order
to attack a warship without previously escablishing, beyond doubt, its national
identity and without taking into uvcount the presence of the American ship “Liberty"
in the hours of the morning in the vicinity ot the coast of lIsrael.

in summing-up the seventh count of the plaint, the Chief Military Prosecutor

Saw Neglligeme 1n“rhe“gTvTng"nf"fhe—efée¢_aau;he_ai;u:aflnand_lﬂrﬁggg_hOﬂtS to

attack the ship upon an unfounded presumption that 1t wasx an Egyptian warship, and
this as a consequence of not having taken reasonable steps to ascertain properly
its identity. As parties to the negligence, the Chief Military Prousecutor joined
the Head of the Naval Department, the Chief of Naval Operations and the Acting
Chief of Naval Operations (who fulfilled his .Junctions Juring u certain period on
that day), the Torpedo Boat Division Commander, and finally, although indirectly,
the Naval Liaison Officer at Air fForce H.Q.

22. 1t appear” to me that the activity of our forces in the ssid 1i.. vdent, moy
be divided into three stiges:

(a) the first stage, in which the order was given to Air Force planes to
attack the target, and their attack;

(b) an intermediate stage, sfter the report of the aircraft about the
marking of the attacked ship with the symbol "G[R - 5"

(¢) the identification of the target as the shin "El-Kasir" and the attack
of it with torpedoes.

23. In my opinion, cn the evidence | have heard, there are five factors, as d

result of which the assumption arose, that the target was an cnemy ship and should
be attacked:

(a) the report on the shelling of the El-Arish coast for hours on end;
(b) the speed of the target, assessed by the torpedo boats as 28 10 3C knots,

(¢) the course of the target towards Port Said;

(d) the rcport trom the aircraft tha. the target was a warship and carried
no naval or other identification marks;

(e) the locarion of the ship -- close to a battle zone.

There is no Joubt that the dominant factors were the speed and the course of
the target, Most remarkably, it were two torpedo boats of the Division, which
determined the speed, although it was proved to me heyond a shadow of a doubt,
that no ship of the class of the "lLiberty" is capable of developing a speed above
15 knots, this being the theorotical maximum speed limit.
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24. The Chief Military Prosecutor in summing up his avgument with respect to this
stage of the incident, reiternted with emphasis that the root of the negligence ot
all parties lay in their disregard of the presence of the ship "Liberty'" in the
vicinity, and not connecting the target discovered by the torpedo boats with this
ship.

It seems to me thut those concerned were entitled to assume, that they had
betore thew a vorrect report as to the speed of the targer, within the usual limits
of reasonable error of 10% to 15', relying upon the existing mesns of determining
the speed of the target.

fhe initia) speed of the targct, determined by the torpedo boats at 30 knots,
snd received with doubts, was veritied within minutes and finally confirmed as 4
speed of 28 knots, as is customary at scd.

It was therefore the spced of the target, which led to the final and Jdefinite

o comciuwsiom statthis wes o mibitary vessel, and thus there was no regson for
surmising, in view of this datumn that the target could possibly be the ship
“Liberty". 1f we add to this the other factors mentioned above, their cumalative
effect wis to negite any presumption whatsoever as to a connection between the
American supply ship, reported on that marning in another location, and the target
discovered by the torpedo boats.

The Acting Chief of Naval Operations testified, that upon assuming his duties,
he was not informed of the reports received at 09.40 hours at Navy it.Q. about the
presence of a ship at a distance of 20 miies north of Ll-Arish, while the report
of 10.55 hours r.lated to the presence of the “Liberty" 70 miles west of Tel-Aviy
in the early hours of the morning. 1 shall go further and say, that after hearing
all the witnesses, it appears to me that even on the assumption, that the presence
of the "Liberty" as such, 20 miles north of El-Arish, w s known to the concerned,
that would not have altered the conclusion as to the nature of the target Jiscovered
by the torpedo boats, that it ~as an enemy warship, according to all the said data.

Since | am of the opinion that the assumption as to an enemy ship was reason-
able, 1 have come to the conclusion, that the order given to the aircraft to attack
was in the said circumstances, justified.

25. At the second stage of the activity of our forces, upon the receipt of the
report of the pilot with regard to the marking discovered on the hull of the
attacked ship, the order was given to cease the attack, and at 4 later stage the
Division was ordered to draw near to the target and make a visual identification.
During this stage the suspicion of the Acting Chief of Naval Operations was indeed
aroused, that possibly the target attacked was not an enemy target, but at that'
poment it was the Head of the Naval Department who was directing the activity, at
whose side was the Chief of Naval Operations, who had meanwhile returned to the
Command Bridge. In the course of deliberations and attempts at identification at
Navy H.Q., the 0.C. Navy arrived at the Command Bridge, and he took over the
command from the Head of the Naval Departaent.

The visual identification by the Division Commander on the spot was awaited at
Navy H.Q., following, apparently, misgiving and the awareness of a possible camou-
flage of markings by an Egyptian ship. This identification was not delayed, and
the Division Comsander reported the certain identification of the vessel as an
Egvptian transport ship named "El-Kasir". It is noteworthy that the identification
of the target as the "El-Kasir" was made both by the Division Commander and the
Commander of another torpedo bcat, and on examining photographs of the two ships 1
am satisfied that a likeness exists between taem, and that an error of identif-

ication is possible especially having regard to the fact, that identification was
made while the ship was clouded in smoke.
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Ihe Chief Military Prosecutor attacked this identification as unreasonable in
view of the cact that it was clear to all those involved in the incident, that it
was inconceivable for this auxiliary ship to shell the El-Arish coast, or for her
ever to move at a speed of 30 or 28 knots. e also argued that its presence at the
scene of the incident was without logic. The dnswer to this submission, as exp!tined
to me, was that those concerned were entitled, on the assumption that the coast -is
indeed shelled, to surmise that she formed,  perhaps, part of the vessels enguged in
the shelling of the shores which succeeded to get away trom the area, which she
lugged behind them. Cr, a5 one of the witnesses contended, she had come to assist
in the evacuation of Egyptian soldiers, straggling in the areuas occuped by our
torces,

26. There is no doubt to the fact, that the refusal of the "lLiberty" to identify
£ +o-the—tovpede boats, L. y L ' d to the erros of identification.

The Division Comsander testified that he signalled the “Liberty" after the alrorart

attack and requested its identification, and was answered 'identify yourself

If the conduct of the captain of the "Liberty' can still be explained by the

existing, as | have heard 1n maritime tradition, that o vessel belonging to

Joes not identify itself first to d smalier vessel, then such conduct cannot

comprehended when the request for identification follows an aircraft attack.

an event should have, in my ¢ .nion, made the captain realise, that he had beun

attacked because he was regarded as un enemy target.

In addition, 1 must add thar the Division Commander gave evidence from the
experience of the Navy in the Sinai War, that when the destroyer ibrahim £l -awal”
was requested tu identify itself by our vessels, she gave the same reply videntify
yourself first'. Likewise, the Division Commander and one of the torpedo boat
commanders testified, vhat the target wis reported to have opencd fire upon one of
the torpedo boats. Under those circumstances it seems, that the identification, 1In
the third stage of the activity of our forces, as the "El-Kasir', was well within
reason.

To sum up these last counts, my conclusion is that in all the circumstances of
the case, the conduct of anyone of the naval officers concerned in this incident
cannot be considered unreasonable, to an extent which justified commital for trial.

For all my regret that our forces were involved in an incident with a vessel of
s friendly state, and its sad outcome, ! ought to put the behavior of each of the
of Ficers, who had any connection with the incident, to the test of the conduct of
reasonable officers during wartime operations, when the naval arm of the Israel
Defense Forces was confronted with maritime forces superior in numbers, and whea all
involved were conscious of the task befors them -- to protect the safety of lsrael,
to identify every enemy threatening from the sea, to attack it speedily and to
dc 1oy it. The criterion for reasonable conduct under these condirions may
p -ibly difier fron that 1n times of relative guict. indeed, whoever peruses the
ak -le evidence presented to me, way conceivably draw some lesson regarding the
re,.tions between the two arms of the lsrael Defense Forces, which were involved in
the incideat, and the operational procedures in times of war, particularly between
the different branches of the Navy -- but all this is vertainly not witkin the
scope of my inquiry. Yet | have not d:i:-overeu any deviation from the standard of
reasonable conduct which would justify the cusmital of anyone for trial. In view of
what has been said above, 1 hold. that there is no sufficient amount of prima facei
evidence, justifving comsitting anyone for trial.

Given the 13th day of Tamuz, 5727 (21.7.67) and read in the presence of the
Chief Military Prosecutor -- Rav-Saren Kedmi, the Chief Military Defence Counsel --
Sgan-Aluf Tein, and the Acting Chief cf Naval Operatioms.

Y. YERUSHALM!, Sgan-Aluf
Examining Judge




e
- .J '-

F 4 “
Prolicioery lntaivy ?1Lui}/6?

Esﬁorez.ﬁcun-hluf I, Yeraocalkad
c. ) . J ' ‘.; - p—~
DECISTIO. (ot foate Lo od G
“Oorua, b7 Y
’ .

t'. - L
.,.'.{“ : -.‘Ja{, TR

{

1¢ On Thucrseday Bth June, 1967, at approxliagaly 1407 hours, alzevatt

ef the Icraz)l Alr Foreo attacked a vousel cituated asdout 29 wiles =

posth=wagt of El=-Azich

LAY Y

y <nd gomd 14 niles off tha slosze of Tandauwll,

Abcue hals an Louv laters torpedo boats wl thie

- . .
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Y LS i-u‘-'y - e dmal
.

the - -a veseel and hic it vith a.torpedo, Socu, cusiag tire 2ttack

'by tae torpedo boats, it becuma clear that the vcéscl thought to be an
eneny ship, ;as-a vepssl nazed “Libtorty", v the Unltec States ilavy.
The attacs was imngdiatcly broxea=-off, but most ragrc:tzbij, caly after,
as transpired, loss of 1ife and vaterial damage had deen caused,

2e Ia ordsr to uaderctand the casin of circumstanccs which lecad to

this Lnfortunate incideut, a number ol the evancs vaich preceded if, rust

.'bo revieved, o i;’j ;Z'l.- '_: '

3, Thc incident occured on the foxzth day of the war., Cn 3hst capy the

towun of Gaza and El-Arlsh, asz well as the sveca extendizg to the Suez Canal

voze already in the hands of our forces. Although our.commzad of the alr

T
vos absolute, our forces weze ctill coaducting battlos *in Sinal and haval

operatiocns vwere deing carzricd out on the day of the fncident.,. In th
hours bofore mooa, naval enzagensnts wore taking pliace along ths coast of
Isras) and an cnecy subaarine wis deliaved to be suak by the Naval ?orens

(notay thare $s no confivastion for chis from dnselligence souvcas), -

&. Bofora uoon, botweea 1100 and 1200 hours, liavy Qe tuselved zeposis

from tvo sepatats sources, accordiap to wiuich El=irich was belag wacllied
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to eadck the credibility o t Tinds olfflire rsout 1a touel =ith

/it Furcwe Opcrations Draonch, awd was told thuc tho scurce of the repore

wag the Alr-dround-Support Officers Irmaadiately thercalter bir erar

-

inforzed by the ilaval representative at GollaQe. that the informcticn bout

. L]

the ghelling received by them origlnated frea Southamn Cpovacad,

"It is to bo noted that the reoports [rom Southera Comac  abeout

the shelling were alse sccexpanicd by xformatica, that two vessels had

Lo

been observed approaching the coast.

3¢ At 1205 bours an order was givaa to three torpedo boates of the divigica
at Ashdod tq proceed {u the direccticn of El~Arish. Reports about tho'
sheliin; continued to recaca G.l.Q./Operations, and prassured was cxerted

on the Naval ropreseatativc, ¢n the lires .a: "the coast has becea ctolled
.

Ve
¥ |

contactsd Navy L.Q. aad pr§?osed an irszadiate actiou. Ee was inforzad tnat
torpedo boats had been sens to the spot to locato tha target, and it had

alsu beca agreed with the Naval rep-esentativa at Alr Force fi.Q., that as

soon as tho terpedo boats locate the target, asircraft would be dispatehed,

In tho weantine, the coznandar of the torpudo boat division, vho had already

becn proseeding in the direction ordered, was informad about the sholliné of

the El=Azish coast and ne wag ordered to cstudlich radio coatact vwith the

alrcraft as soon as thoy appearcd over tie targot.

: .

6 According to b ¢ ..ulon log-book, a targot vas locatad at 13,41 hours

situatad at a dis:zance of dpr: 20 niles north of_Bl-Axish. The dizicion

vas orderad "ec elose ... and identify tha target", acd reportsd that. tbx

wnidentified ‘taxrzoe v1s icvlac at a3 cpeecd of 30 knots vostuards = thar dc,

in tho divceceion of Port Sald,




A ey nisuages iaciz, than by srZIndor resasocd ot toz Lornat, usy

17 viles Jyca Wi, was coving st a gpced b 25 huots, and ciuea he could

not overtase ig, he requested the ¢f-roeeh wf aireralt teufxds it, The

v

Division Caunander also yoportad that ¢"2 target had chemged its vavipesionel

diroction, ' '

7« As a rosult of tha requast of the Navy U.Q, threush 4t3 represontasive

vich the Alr Forza, aircralt was Jdispatshed €9 thae neche:.

carried out a 1u£ ovar the shlp ia an attempt to ideatify it, Accexding

to thoir stateaouts, thay.ucrn leozian for a {lag, but found zonc; likevwise
no otharx 1dcn;1£1cation rork was observed, As agalzct this, it Qns
osfablishad Fhat tae painting of the chip was grey (the color of a warship),
and tvo gung waro situated {n the bow., This was repozted to H,.Q,

On the assumption that they vire facing an 2acuy target an order wes

‘glven to the aircrafc to attick. Durinog the first ctoge of the cttack tha

afxcraft strafed the ship with cannoa aid wachine guns, and duriez the

sccond stage dropped bemds on it, which ccused fives, ond sroke was scen

to rige Lrox the ehip,

Tue aircraft was crdered to loava tha target, £o allow the torpedo

boats, vhich had noauvhilo drawn near, to engage in attzek, but duriang the

el )

lact run a lovflying aircraft obgerved tho warking "CUR - 5" on the hull

of tte ship,

L .
.

]

8. TUpon tecaipt of the inforamatica azbout the mazking, so observed by tha
pilot,: an ordor vas transaitted to the torncdo boat division not to shtack

tho uhtb, since its {dcuciffcationa might not be corzect,

The Division Cormander vas oxdered to approach tae sulp ia order-te

cstablish visual coatcct and to {deatily Lt, Tho order vas carricd out, =ad
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vesgul, Tac Division Co—.:::naud;:r also sigaalled the ship and requested its

idontificatiun, but tie lateer repiied vith a sipnul meoning "identiily

.J.

surself firot", l-'cauwhile tha Division 7 =mander was ccusplting cud perusing

a book on the identification m Amb iavias m'd nzxing ¢63 Horicer.sutith the

target sccn by hm, he come to the osonclusion thut ho was coufrontin
‘an Egytien Supply cihip by the amo of "il~Zasirx'., At the sxwe tice the

coxcndey of anocher torpedo boac of tha Jivisioea inforiad ol hooal

L]
L) - -
“h:.l-.l' b-t;b MY \11.3:‘

- —

had identified the sulp as the Egyptien "al-Xasiz", aud thed at 14435 nours
the Division Cocwnder authorized the division to attachk vith torpedses,
And {n fact a't:orpado vas fircd at the ship aad hit it. Ooly at a later
| staze, when one of the torpedo boats a;apreache:lo thoe chip from the o:‘a.m:

sido wore the warkings “CTR -~ 5" noticed on tha hull, ard then the final

I-r
!
i
k
3
;
.-‘L.‘
'
i

order was givea to break off tha attici,

Tt i to bdec noted that throughcut the ccutact no Azericsa oz any other

TN

£1ag appoared on the ship, and it vas oaly ¢ helicoptor, sent after the
attack in order to render assistance — if nec2ssary — vaich aoticed a soall |
Anericap Flag flying over tbe target. At that staga the vessal vas {inally

{dentified as 2o avdio~surveillance ship of tho U,S5. Navy.

6, Although at no stage of the inquiry was any cvidence brought oa the

rosults of the attack, it is reascaable to asswis, iv view of the testinony
as to the nature of the hits, that loss of 1i{fe, &c well as m:.r.e:ial dazagd
to tho ship, xas causad, Nevaziheless, according to tus cvidenca prosanted
to na, tho ship cucceaded in leaving tha craa of the incident undor {ts ovm

povey,vithout ruquiring the assistance offezed, ' | .

L] L}
. L4

10, I have brtctly degerided the Lueidaat; in conuequence of witlel a

' ph&nc hal bcon subal.f-l:cd to =a by tho Gl .d.ur.-ry Prasceuter, i
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the location of which was correct at 05,6 hours iun the moxaing, ko ordezs

its erasurc froa the table, ciincs he had no {uforuatioa as to. Lts ':zaclen
o’ b

C ' .

at tho timc of the raeport,

Acco:dinoly,it is eicar :hat irca tuo ucu;w: vaen repeiit adbout tho

sheliing ‘of the coast of Nl-Arisch ware received, and of the coutsusinent of

activity at Mavy H.Q, in order to coalront 3 prosuzed enaay, aud ustil ths

" gaid dncldeat wvich tlia ship "'Lbar*/ v SR ;.t.h~ Wa3 LU L9 -

W3 LOY 22 Tewad 4s Th
Combat Informatioa Contre Table at havy d.Q.
13,. Upon receiBt of the reporrs about the shelling of thbe Cl=Arish coist tie
Acting Cnief of YNaval Operations called the iHead of tie iiaval Dopaitmant to
tho Coznand Bridge, and the latter toolk over, :ic com=rzud oa the bridge, .

g
ordexcd the dispatca of the tuspedo boats ond aircraft and their attack oa
’ . . I

the targot.

At 14420 hours 0.C, Havy arrived at the Cozmand Bridza and it vas he vho
suthorized the commander of ihe':orpcdo boat division to attacks,s At e Zivse
stage of activity, with the appearaunce of tie idead of the Naval Lepaxtrent,

thers wvas preseat on the bridge the Aceting Chisf of ?avgl Cperations (a duty

vhich he took over at approximately 10.30 hours)., At a later stage ta2 Chiaf

of Naval Operations returnad to the Comacad Dridge .

" 14s Tho subject xattor of the f£irst two counts of the plal:z is the failure

tb roport the fact that the Amorican ohip "Lidberey" vas seccn in the corning -
hours of thu day of the incidcn:; sailing i{a the vieinity of tha Israal
- ¢oast, uader tho first count = £o tha Laed of tho Maval Depirteeat, and .

uader the socond count « to Atlr Yorea U.Q.




accosdancs Valll L aiteucittvas ol Lhis ll rtney Lrasral, to

hold a prolinainary izquiry, since ia his view offences had Lr+a comittaed
L

wviiich n nilivaory court is competent to try, Bnt Lefore I deal,with the

saven counts of tho plaing, I must briefly describe 2 nwiber of fucts

uhihhhhn1pJtn_axp1n1n_nha_hnnkgznund“nz_;ha_plaiut,_Ansuuithau:“uaich_i;_caags:

be tndarctoad,

11, Oa the day of the iusideat, a2t C4,10 fouzy, an aigeszic with e awwval

obacrver oa boaxd, stct out on an air recocnaicscnce miscican, end reported,

at approximately 06,00 hours, tae location of a ehlp 70 miles vestward of Tol
Aviv, The ship wes later identificd a3 a cuppiy vessel of the Mrerican RES T
At adbout 09,00 hours an Israsl aircraft flying over tue saa, raported that

L

sone 20 niles north of El-Arish it had observad a varship which wad openod

.f}ro on him vhea he tried to identify it. Durisz tha debriziing of the piloc

at .09,40 hours, it appaared that the report about the firdany vas ualounded,
lnd that tho'sh;p_was."colourc& grey, very bu%ky and the bridgo c=idships”,
At ib.5§ hoﬁrs the Haval Liaison.Offﬁpor at Alr Force y.Q. rceported to
Hdvy HeQe that the ship adout vhick ka hed rcpor;cd carlior ip tho momring
vas an elec:?omaznecic audio~surveillaaca ship of the U,S, wavy, nazed '

Liderty, wnose marking was GsTeRe = 5, At tha soxa tine tib Acting Chlel of

Naval Operations was prasent at Navy HeQ.

12, Upom zeceliving tho informatioan f£ro= the raconnaissnnc; alzeralt avout
the lozation of the ship, as meationed adove, 1c.was marked ca tha Cecbat -
Infornation Coeuntre Tahle at Navy H.Qt At first the object was xaried in red,
weaning an unidentified target; afterwards, whon the ship was idcg;ificd,a:
& supply vagsal of the Americaa favy, it vas narked {a grocs, f.3. a.nauzzil

ship. &4t adout 11.00 hours, aftor the Acting Chiof ol Naval dporaticns had

Teceived the ropozt, as above stated, froa thue Liaison (Silcar at ALz Porca

wer v
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According tu tua third coun’t of tus plaind “Lie catenl of the vezcedty

and credibvility f the reposts on the shelling of Bl-frish fron the sca,

valech rosched the A2 Force, tha Senior Yavisl raprcscn:ativc at chc Aix

TTTTTUESESE and i Bzveltalss io&*n:~ewﬁ?ﬁ7?“*?*‘nct“propcriy~£nv¢atizatcé1”

The fourtn apd £ifen ccuatu are clscrnative, aad allege megligemee,

in taat an order to attack a target thougat to be za ereny tbrne:, was

given without checking its natiopal ideatity aad without taking into

accovent Shaet the salp "Libers:d" Eha morslng Bouvs ol that

- déy sailing in the vicluity of the Iscael coast,

In the sixth count, tho Chicf Hilivary Prosecutor charges taat tho
- L J

crder of the Navel Departeent not to attack the ship, suspectad by the
division of baing an cnemy ship, "for foar of orror and cut-of umcertcinty

with recard to the true identity of that ship", vas not daliverad to the

) ‘division,

Pinelly, in the scventh count, the Chiaf Military Prosecutor charges

that "aircraft of the Alr Forco aad torpedo boats attacked the Aserican
ship "Liberty" on an unfoundcd assuaption -= rcsuld ino froa faflure to

tako reasonable steps properly to cstablish her.idcncity - that she vas

+

-

an Bgyptian warship”. )

To ¢stablish the plaiat, the Chiel Hllitary Proscecutor called 35
vitnesses and also produced te me 14 various exhiblise In his fiezl
subaiosion the Chiof Milicary Prosucutor argued that on_tﬁc cvidence, the
coomission of each of the o!fence;, that zppoar in éhc plaiq:, caan be
sttributed to various military persosncl, vhom he indicated Ly B3=c,
although the plaint {tcolf doés not meaticn the accusad.(seo scction

294(a) (2) of the Hilitory Justice Lav, 1935).




150 Ia wa facerin decision dased S5:3 weiy, 1367, I asid thas oo

appears to me, prima faeie, tnac oficncer of neslipgence ray have been

commlited by tha Acting Chiei of Naval Coerations, vecause he did not

: rcport to 2ae licad of the Naval Dg,p;u:;,_gn]_’ that on_she- déﬂﬁ—hcw-"“"-

incidont the Anericza- I 'Libarty" vas obsexvad ﬂ:occedin fn the

vicinity of and slong the Israel coast"; eid "that he may havas been

neglisent ia that after being informed that the tazgaet, vnlch was

veported to be allejedly savliluz tite ﬂlw.a-.u Caddc va3 zacuad (v - ),

he did not inform tae Load of tha Hayal Dspartment and/or the 0,C, lavy,

a vessel with identical or sinflar markipz had carliecr been identified, "

"As a rosull of this decision of mine, the Actins Chief ol laval

Oporations appearcd as accused and Was repicseated by the Chief hilicary

Da!enco'Counncl. lie called 3 wituesges,

zzde a gtatement under cath aad
Jproduced.5 exhibits,

-

16+ Before Zealing with cach count of the plaiat, I cust obsoxrva tast it

i3 cloar to me that it {s not mp function to detormine, in any masacr

vbhatsoever, vhether tha chip "Liberty" scted propaxly a2t any stzpe prior to

the incident or durigg the incideat itsolf. My task is,to decide whothoyr soy

offonce hzs been cormitted by asy military porsounal inva1v~d in this

- incldent, i.0. as ic statcd in soction 297 of the Military Justice L:u,

1955, "to decide waather Or not there is gufficieat amount of p:iza facla

ovidenco to justify ‘the coomital of the adccusaed for trial"., At,the s=o

time, since the subject mattar of the plainé belors s are offoncos of
' ntglisoncc,‘! vill bo vmable to deterzina the reasoasblenass of the

eonduc: of all thosa concorrmad in :nurnn::er'utchouc excninios the conducc-

of the ship, c38inse the bae&czouné of the geacral situstion, a3 vas
daczribed to ma, '




As statod tio fincident occurad ia che o143t of Va¥, vury closae to

the colst uvhere b ttles uere suill raglng, and oa the day ¢l e {ncleent —

«n tho hours of the morming =< ecu eacuy cubnarine vas eve . conk by tha Igraul
’
Navy. It was proved to me, beyond aay shadew of cdoubt, that the chip wos hie

‘dn an erea deserited as "the noval batslus arens” in tha ovent of & ¢leza

betweon tho navics of Isracl and Ecypt, Althoush, uvhas his, ths shic vas

outside tarritorial wators, it wvas teseificd bLelere that the arzzo g

. - .
- - L P L . . & - J . .
-Jai‘:ﬁ L-uu-- -)-lul -oe u.oq""-g ot P :-; \-'-; I:.:;g

declared by tha Doyprica aucho 53
whlch presunably reached all vassels to ba found in tho vicinity., orcear,the

palec of tha 1aél ant Gocs not swrva as a reconniaed shinpins lasa. 1t was

explainad 10 =, liﬁcyiso, that it is customary fos wrrshins to ammounce

their approach to the sno:cc of a forcign s to, nartleularly ia scoeitivae

‘ -
sones, which was not done in tais cass.

i

17+ I shall now doal with the couats of tke plaiat.

The first cooplaint by the Chief ilitary prosacu:or is ageivst the

Acting Chief of Naval Oporations, fo: not havieg dram .hc sttentloa of tae

Uead of tho laval Departuent to the fact that in tic aouss of the sozd xnz,
the ship “Liberty"” vas sailing in tho vicioity of the Isracl coast. This
caission occured in tvo stazes: the first — prior to the attachk of the

aircraft, the sccond — aftor tic alrcraft reported tae iceatificacica of the

aarzin€é on the hull of tha ship, . ' ’

In viev of thc evidence of the Tiezd of the Naval Departziat ba:orclza,

that he ddd 2ot know oa tha saus day of the proscaco of the “Liberty® &a
the aisa, I thought at first that tiic Acting Chisl ol Naval Cporations had

ot acted as & rosponsable officer shoule Lave acldd. Zut durisg the evidence

for the defcncs, tho Officer of the Vatch at Navy i.Q¢ testificd




that in tiie course of the 4 :ut with Ltuc cularias tio Lived of the iavsl

Departeant was prosndt ou the Co.onnnl Boid, @ AT the ©aiw WiTa 2n

innrliean supnly ehip wag narkud (0 red e the Coxbuat Iufucnagiva Caatra

]
[ ]
Tably, and during 3 mducalary lull £o 0 Light, the U.C. Uuvy, vio vas
divocting the fight, inquired lato thie inport of tha wariing, and csdered

it to be chan~od to ;roen,

. _Tho RpvSas Cninf 0f Maval ClAPAtToné {empif7al ehat T v sa scoapiesos

- ¥ gl
- - - e b - - - bR .n-l“

ol tie snid avong, sed coacludsd woozeizon Shor shstlz Tt
Repartmart kne axous the presence of an srecicaa sy, ply shin in tha area,

as had alravdr teen rencreed Lx tiis houws ol tiie corning, Thiz assu=ptizn
L

saenp to tis to bo reasonasdle under ciTeurscancas, ans thereirza I take

the viev that no nezlifence ca his rart hag hecn Lroved, even prias faczie,
As yepards tho sccond stese ~ that iz, the failure to drav thae greacgien

of .. Head dfthe Uaval Dauart=ent to tae fact that the warkizs, viich the

-‘.

pilot had reported as beieg ca the hull of the ship, wvas clailar to the

markings of the “Liberty" == 4t i3 ny considcred opinion, theTte was to .:caso:x
) N\
for hin to ropeat this informatioz to the Lead of thwe ilaval Denzrizsat,
AN
Witnessos related thaz the liaval Liafsox Gificer ac the MMy Foree zassed

on to the ilaval Cormand Dridze tha renart eoa the uariking and its sin.i.lérit.y-

L

) '\

to that of the "Lidexrty", 2ad the officer witi waca he spoke, repsated nis

words in a loud voice, so as thoy vera heard by all pres:ant o the brtd;a,\ .

facluding the Koad of the iidval Depars=sat and the Chief of Haval Opo:.:u:c_;':::.
- \
Uha~ zoason, therefcre, was there to drav tho attcntica to.tie Zcad of ghe)
\
Kaval Deparrmeat to & fect whick had been audioly aamouuced by the $3id officar?

doreovar, 33 I have al:éady gointed out, the Accing Chtlef of MNaval tve::;t:a:s

bad roascaadly assuzed that the facts of tha preseacs of the "Lidaccy” h‘ the

sres, was knova to all coacerue?, |

\
3
s
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attaciied, but I chall cousfucr this qucztioeu, vien I Ceil vith the

seuyunnblenesa ol the attach on tite tarper, uader tie cdvea elrowstuncet,

& o

 18s A5 to the second count the Chief MNilitary Froscecusor mraued 8

the duty of the aval Liafsoa Officer at the Adr lorce to to the Air

Borco, where Le vepresanted his Corvice, tiie inforiuclen asout the preseacs

of ke "rLibovsy! ia tha aven, and 62t wavicg Coud T, Lol

the digcharze of like duty.

This arguncat is unfounded, Tie resyousidility for the Tefence of

Isracl agaius? encny dNaval actions rests soicly with the ilavy. It vas pade

clear to ms 1in this instan:ia that tho Alr Zorce fulfilled mareiy 2o auxiliazy
function, ui Lle tlhic responsiblity for identification aad aztack lay upon
the Bavy. Even toough Alr Foree U.Q. issuced tae order to the pilot to attaghk,

it vap xeally an order issuad by tic lavy, pessed oa tharoush Adr Voree E.Q.,

and the respoasibility ior 1ts issuac falls upoa vhoaver fssuad it at taval ¥.0.

The Navdl Liaigon Officer at tie Alr ¥orce weil. khav, thel tha report
on the “Liberty™ wvas tramsaittad by ria to Havy LeQas; ond he was catitled to
assuxe, that vaoever declced upen the attach, had fcaa £0 altcr takiq; the
sbovs fact into cornciderction, WKhat rescoa was there ia fcedini the My Firzce
vith {nfornatioa and coansidorations whichk did uot con;cru 184
15, It &ppears to = thal it wvould be proze~ 2t this stage to doal witk tae
sixth count, in wiich the Culaf hililcry Prosccutor allefct taat the Torpado
Boat Divistion Cc:auadur'naq pot pruvidod wiiu tue order of tas lavel
Doptxt:t#: ot to sttack a saip, suspacted by the formsz to bs an cacsy

vesssl, for fear of orror and vacersainty as to its trua ideatity,




In the operntl nd leg-=booli of the flz; boul, carrylay tiaa bDiviesicn

Corcaandutr ot bowrd, it uus rocordad thly at apurexitately 14,20 hour: an

v
order in thc folloving temas was recofvad from Uaval Cperaticas Lraacn:

Do not attack. It &5

possibla tuat tha alvcealt hiave wot fcsuliiied

cnx:cnt !_,H
— . il

var-dlary of Naval Oporatious sranch, 2s an imstruction treascitted to tha

w LV i-:r LQ\\ .
[ ]

Vhen the cutry vas produced to tue Division Coomander, he cletsed that
no such messcoc avar rcached hin, tho ceputy coxrander of tha boot, tb:ou;h
vhon contact hetwean the Divadion Cocmander aad licval Cperations Eransh uas

nainrained, testificd, that he rocelved the rmescage avd passed it oz to the

Division Co=msznder,

~Although conclderations of tho credibility ol vitncsses siould oot be part
of ay functiona, it zppears to me that in the normal coursa of events as

described, the messcgs vas passed oa in the norzal course of rcroating te the

bridge of thao Divisioa Com:mander. It is possible thef tiie messags escaped

the awarsness of the Divicica Cormanier fa tae heat of dattlos

In eny ovent, oc tho matcexr as it nay, thore is lcsuiificicot cvicaocs

beforc ne, justifying the comsittai for trial of any accuscd persca on ticse

grecunds, acd accordinzly 1 so declde,

20, The third count concerns, as has becn said, the Insufficicnt iavastigation

_ o the voracitg of tho report oa the sielling of blwArish by.:ho Eaval Liaison

Officexr at the Alr Force, ‘wvho was ovdercd to do so by the Hoad of the Naval

Depaztucat,

It is not disputcd that the Listzon Offfcer elarilied vith Alr Yozce

TeQe the sourgo of thto reyore coaccrnin; tue shelllng, &ne wit tois thee-ths

=sn

source of tle {nforaztica vas the Alr=Czouzd=Suppore OLficer, Ismadistoiy

ose *

t.ln:uzu: h. vas Mozau by G.B.Q., mz tcyoru d tho shelun- ucn boh..
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rocedivad frea Southemm Comiand, Tua Thial UMlitary PMrogccucor argusd

that as scon as tic lirad ol Lhe daval Tonarcsug had cass doubis wpon tue

corractness of tho report, Lt vwAc the duty of tiie Navel Liatscn .Oofices

L)
at Alr Forxco il,Qs to ostablish its corzceinese by contacting the oviy’ ..l

sourco of the rcport.

This arguvant doe3 not recommand itsclf to me et all, Us ocre eoasainad

vith r a1ts dn the el war coalng threush tha usual rerort-cl.annal, anl it

L
L]

APRIBATI TY 0 Tl 3 SOTNISDCGEZ LAY S3SUTR LA 2wty <ulh Tepourl recsviod by
bim is correct, and treat it with utiost seriousnass us long 23 the
information i3 yithin ti3d limits ol seasvasdleasus, Since »then lse, ik
ons wisues to say that noe is duty-bound to ianquire Jiatoe tho correctnoss ot
tho original séﬁrca, ona caanot roly upod revorts at all, ead it vould te
inpossidle i; su;h circuastances to cocduct :uny nilicary cperatioas wirztsoavar,

)

'The informaticn itsclf vas exedible, aund 1£{tha Hoad of the laval Departcont
;llt doubt upon it; that vas only lLecauso of provious reports waich Lad beea
fouad incorrect, but not by roason of tha improbability of tne inforzation.

As goon as the Maval Liaison O0fficer at A r Foree N.Q. had estadblisnad
the source of tne report roaching the Alr ?orca..end had lexmedictely
confitnad its coatents from amother sourcze, L.e, Soutnern Com=and th:ouih

CvilsQs, tha corroctnoss of the information was, in my opinion ascertalucd

sufficiently, and in a roasonable nar_:ov,

2l. Throe counts zcenain to dbe dealt with w= tho fourth, tue f{ifth and thy
savonth, of tha plaint — vaich, so it ssoms to as, form one whola.

‘Tho Chief Military Prosacutor arzued that it vas moglizence to giva the

- order to attack a varship uithout proviously csctablishing, bayoud doubi. its

satioaal ideatity and vithout toking into 3cecount the prascace of the

Aoorican ship “Lidercy" {n the hcurs of the morniag in the vicinity of the

-
L ]
. coast ol lsrasl,
' . . s . . ) " . ‘ L
R e . e ian®ta g i BT N L. .
S, a7 o Thes s R ok S . %
. AL - M Dok S Aalrnlh et CH R M -
LA ARt S S R a e R ‘

e B _'.1.;'*.-'\.,-..'. i ot T
e w By R R R e A 5
v LR S el te 4 v ’
. . » : *




18 suSRiarn~=uy Li12 BCYORTN LWL 0o el Jadididey bIU wiiade seadacal
- 4 ] ; 4

Prosecutor sav nelligeuce in the siving o tud ovier ¢o tus alrezaic

and torpudo becats to atteck tiw ship usua sa valnunead -,:resu:.;zcic'n:. that it

vas an Fpypolen vwersiilre, and this ac o conscouence ol not anlnz sokea

L)

roasonavla deops to ssccvtiln peopoily Lts identity. #As parties to tha

nagligancs, the Lulcf Hilitcry ?ro.ccu:o* jo. ad tha Lc.. o. tha Juval
. Departmant, tha Cilol ol Maval Cpeiations snd tie Acting Chiul ol aval

Cparaticas (e dulvillcd Lios fanetionn wezlar o trotalia pacisd on zhas
d&y), the Torpcda Soat Nlvicea Coz-zadar

e | 4 Lo ¥ F & i T amwrsr .- -
the Novel Yisdpom DE¥ioer T2 Lis ToTni T

4 ¢

\
,,'-/ 22, 1t sppears to re that thc activity of our forces in the said incidenc,

:iiay be divided inteo thieca stages:

.
- (s) thes f£irst staze, in vhich the ord:z was civen to Adr Jorco

planos to atcack thy rarpgad, and theis sttacy;

am :Lnterﬁudlau stece, after t'ne. zc.;:ort of the aizeraf:
about ;hc narking of the acttacicd snlp wici the
syabole “CTE - 5";

r' . fdentificacicn of the terget as the chip “El-Nosiz"
sud the atteck of it with torpodoes.

[

" 23. 1Ir my opinicn, on the evidence I heve heard, there are five factors,

" .as & zesult of which the asa_t::rti.cﬁ arosa, that the target was' az enedy

*sbip and should de atteckod:

‘(&) the report on the shelling of the El-Arish coast for
hours oa end; |

) .thp speed of the tarpet, asgessed by tha turpodo Loats as
"28.30 30 Lrots;

(c) the course of tha target touards Port Sald;

Il hd

(4) mmmlm&.uum:thatthmscevua )
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wavahan sel oeav A e et
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(e) tha locatloa of the s.4f; -='closc to shose ia a Vactle

o7

20N,

: i '
Thora is uo doubt thar the doziaant factors werae tha spaad ctd the courca of

tho targot, ilost zcwarkubly, it vere io torpcdo boats of the division,

- saadeh dotormiugd cha spuca, alrdeush it uag MM-&”+~— S —

shadov of doubt, thus no shin of ehs ciass o€ tha PLiladzert . cazatly ef

davelioplag 4 spced atova 1S «note, tuis belng the thoordtical maxima
spaed linice,

24, The Chicfcﬁllt:ary Prosccutor 1s suzidag up his argumsat with raspect

to this stage cf the incidert, reiceratad vach cani.esis that the root of the.
7

vegligecee of all partics ley in their disrhsa:d of the prescace of the ship

“Literty® ia the vicinity, and not connsctinr the targoet discoverad by the
. e

torpedo doats with this ship.

It ccems to ms that thosaes conecerzad vere entitled to asswee, thet they

had Yefore tiiza o correct rerzort ac to tiic syeed of the target, vialn the

usual limits of veasoncbls ezrer of 103 to 152, xdlying upon tac existiag

woars of determining tho cpoed of the tarqot,

Tho initial specd of the target, determined by the turpedo boats ac

30 knots,lanQ recolved with doudts, ves verified within ninutes acd £inally

confinved as a sptcd of 23 kuots, as {8 customary at ces, .

1t vas thezefore the spced of tha tasgot, wilch led to the final and definite

coacluaicn, that this vas a mikikary vessel, and thi. tiers wvas oo reaseca

for sumising, lc view of this dati=a that the tarzot could ;ossibly.bc.

the chip "Libozey". If wo add to thiz the othexs feccors antioned adove,

thelr cumrmlative alfcet was t2 magete aay presumpilon whatsoover & td A °
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event should have, {13y opiaton, rale sho cai-tedn rexlfce, that he hiad beea

attaciul hacausa e was Tagardad as an cieny tarsetl,

I adélvion T awst aild that tha DNivisicy Corxnander gave evideac troa

tha expevience nf the llavy ia the Sinai “ar, that vhaa the dastrorar “"Ibraiiia

El-N/al" was requested to ldantify itselfl oy our vesseles, she gave the soma

:C?].'J 'Nddnt..j ygdrv 218 l"l""

g e e

4
tha !:n"-.n.a hose CATILINA2TS

Likaud 59, tha divisioa Comwndar and one of

vtied 18 uron cae of tha Ladar tiase clrcusssances it soans,

that the Identificaticn, i the thivd stage of th  activity of cur forces,

*

¢
a8 the "Ii-Xagir™, wss vwell within reasen,

To sum up these last counts, =y conclusion is that in all the cireusstancas

of :he caze, tho gumiduct of anysnz of the v, val officars eszcernnd in this

+

y
incident caarot be concidered varcassnahley to 2n cxtest vwilch justifies his

camnittzl for tricl.

Yor all my ragret that cur foress vera fmvolved ie am iccident vith o

Vissel of a {riondly stats, and its god octeone, 1 ousht to put the behavior

of each of the officezs, uwho ked &2y ccunestion with the incident, %o tke

tedt of the caaduct of rrasopzile eZficers d;:.ng war operations, vhan tee
'

Laeel arn of tha Isracl Defence Farces was confrancad vich marizims forces

superfor fn nurhars, and vhen all {nvolvad ware conscious of the task tefore
thia == to protect the cafoty of Israel, tc identify ¢very cuedy throatealng

frona ths gaa, to citack it specdily and destroy it. %The crisoriea for

reasanatle coadust uudar these conditisns 23y pessihls differ from that in

tl3ss 02 Talstive qilet. I:chd, viosvaer noruses the ample evidancs presensed

to ne, nzy concalvahly era:: Tona lesson reﬂardi.n‘, tha relaticns between the

tvo 3rms of the Iszael Pafanco Torees, vhich were invel vcd ia the 1nc1dcnt,

and the oparasional p-aeedares in tines of wvar, particulnrlv butveen thc

diflcrent Sraches 4l the Yavy w= bat sll chig i3 cc:tatnly aot withia the




conauction botween the Acsracau wupply gul), renoecica on caiatl rosnan: in

snothier lncation, end the target discovared by the torjpedo Loz,

* "

The Acting Chief of Naval €peratlons toctifiad, that voom assw:ing his

e wldatlila
¢
dutics, ke was not iriciued of tha roperts racalvad at €J.40 houvs at lavy

H.Q. ahout the presencs of a shin at a distance cf 20 rilec mazth of Ll-ioich

[ 1= ‘e

vhile thic report of 10,535 bours ralatad tu Lhe prusence of tha "Liberty™

70 niles weat of Tel=Aviv in the carly nocrs of tue wowing, 3

furthar wod say, chac aisas heariag il he wi.
»

- -
- Tee

L. - - e, e -
-t wwy i s = oy w'e

even on the gsoumption, that the predenco c: Liserey"” as such, 20 miles
north of El=-iArich, vas kuown to the concermed, i1».C wvonld tnot hove aleered

L ]
the conclusion as to the natura of the tcrget discovered by the torzeco bosts,

that it vas an endny varslilp, accordiug to ¢ | tie scid data.
\

Since I an of tue opimion that the assuzptica &3 to an eao™y snip wag
¢
' L
raasonable, I have coco to the couclusiox, that tac crcer jivea to the
aircraft to attack vas in the said circunstaouces, justificd,

25, At the second staze of the ac:ivitf of'our fotcc;, upon the rocoipt ol

the report of the pilot with regard to the marhing discovercd ca the huil

of the attaclhied ship, the ordar was zivem to ceasc the attack, anc 2t 3 later
Btuzi the Divislon was ordarcd to drav ncar to the tacget and wake a visual
fdontlfication. During this staze the suspiclon I the Acting Caflel of Naval
Oparaticas was iadcod arous~d, that pcssibly the carént ;;::chcd vas not &c
encly targot, but at that wmomaat 1£ vas the llead of the xaval‘Daparc=ant ?ho

vas diracting the activity, &t whose side was the Chicf of taval Cpreraticns,

vho gad*zcauwhtle roturned to tﬁc Cocmand 3ridge. In thc course of doliberatiocs

aad attanpis at ideatilicatica ac liavy ieQ., the O.C, Lavy arzived ¢t the

Cormaad Bridgs, and ha took;over the corxand fxom the Hoad of the Naval




Tas visunl Ldeaitllcation Ly the Nivicizca Cormntow - 48 LS

..  +
. -~ - - LR

=alied ac liavy lieQ., tolloviang, erperoauly, vicsiviazs ard Lhe evirvuess of

[
a pvaaible_cunauflapc of warkinss v on Slzprian phtne Thls ddentifoctien
was not celuyed, aud tho Divisfoa Comiandar rezoried the coftaia

[ ]

ideatsific~rioa of the vasccl as an U-yrtiaan transiosy galn nanzl “Il-Xasip",

It is notewn. sthy that the Lcencificatica of N

. TLLR] *r [} "'
.c - - tllc &A“--ac AL

was made both Ly the Divisfion Comaniler snd the Commumwiduy of anothey torgcdo

- boat, and ou exanining nhozoseanhs of 2 tua elinrg I »or ¢

e e e e A e

1i2a:03 axises tecvcea tuen, aad twa: an

espsclally having resard to the fact, that fdeanification was »mals while tie

ship was cloudel in smoke.
®

The Calef Milicary Procacutor attacted thic identi{fication =5 unreasoaubla
o view of tha facc that it was clear to &ll thogse invnlvcdiin the {zcideat,
that it wa inconceivable for this duxiliary saip to shall the Ll-izish Coass,
or for har evar to nove at a specd of 30 oz 28 kmots, e alco ~rgeed th:ac ics
‘presonce at ths sceina of tha incident vas viriout logic, Thc aasver £o tais
sulbadsslon, as explained to T8, Wa: t:i-T (hoscrconcerncd wvere antitled, ca the
lsaunpticu that the coas; wvas indced shellod, to surmise that she forn?ﬂ,
porbhaps, part of the vessels engaged iIn the shellizg of the shores which

succeeded to get away froa tha area, which shc lagredoehind then, Cr, ss

ong. of the witnesscs contended, she had corme to assist fu the cvacustion of

Egyption soldiors, straggling in the arcas occupicd by our forccs.,

26, There is no doudbt to the fac:; that the refusal of the "Liberey™ to
identify herself to tho torpedo boats, largely contributed to the orror st
identf{fication. The.Ddivision Cotmander tostificd tuat he simalled :hg
"Lidberty"” after the aircrafe actack ané.requeo:eh irs idenslfisasisn, an
vas ansvered "identify ypurgelf first". If the comduct of tha captein of
the "Liborty" cam still be explainad by the ecustoa exfscing, c3 I

io maritice traditioa, that a vossel velouglng to a power deoes not flentily

itself first to a smallor vessel, thea such conduct cannot be comprotended
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ezops 9L ty Iaguicys Yot I Lave nes Clasuvered Sy weviat.oa frow the

stendrvd of xcusonable conduct wihfeh would Justily the cozmiteal of anycaa

' D
for trial.

*

- Yo view of uhat haz baen caid adove, I hold, that thore {5 co sufficient

ezount of Brima facic Ffacia gvidemca, justifvins cormireie? snysza for srfal,

Given the 13th day of %ucuz, 5727 (21,7,57) o2d read ia tte presoace

¢l oha Tulal llilitan Sazantiiadal, the Colos Wlliissty

b e = -

Defeuce Counsel — Sgan=-4luf Tola, cnd ¢lie Acting Caicf of Naval Cporaticas,




